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Whether there we FTt corroboration of the fact of a 
corroberation of the tdentity 
of the defendant cs betng the perpetrator of the rape to justify the 


of the cese to the jury, particularly tn light of the 
evidence of the defense? 
It 
Whether the ortginal confrontation between the complaining 
witness and the defendar-t was not so prejudictal as to render all 


testimony concerning identification tinadnissable. 


III 


drether it was not error to admit certain statements allegedly 


made by the Appella:t whtle he was in custody, without counsel, and 


before he was presented to a committing magistrate, into evidence, over 


objection; and whether there was suffictently demonstrated a knowing and 


tntelligent waiver of the privtlege to remain silent, or the right to 


counsel. 
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MITTS Sion 


JURISDICTIONAL STATEMENT 
This ts an appeal froma final order of the United States 
District Court for the District of Columbia. The jurisdiction of this 
Court is invoked under Section 2191, Title 28, United States Code. 


The judgment appealed from is a final judgment within the meaning of the 


aforesaid statutory proviston. An appeal was duly noted and perfected 


within the time limitations provided by the applicable $tatutes and 


Rules of this Court. 


This case has not previously been before this| Court. 


STATEMENT OF THE CASE 

Complainant in this case of Housebreaking and) Rape while 
armed, Housebreaking and Rape, and Carrying a Dangerous Weapon, was 2 
young, unmarried woman, living alone save for her one child. She was 
employed, and fora period of some months, the child was cared for by a 
Mrs. Burnett. During this period, the complainant, on jone occasion met 
a friend of Mrs. Burnett's called ‘Johnnie’. 

During the early morning hours of February 1,) 1968, the com 
plainant awakencd, in a dark room, to find a man eres by her bed. 
According to her, he was armed wit th a knife, and proceeded to have 

| 

intercourse with her, against her will. 

Upon his departure, she toox a d@uene (tr. 163), and then 
called her uncle, who in turn called the police, approgimately an hour 
after the assault. While cleaning her apartment a day| or so later, the 


complainant found a pay slip in the name of John Thompson. Subsequently, 
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She vcs sAcLn ‘ ; Fetures, which tncluded two pictures of 


the appelian: = 2865 photograph from his driver’s license, and 
the cocastan of his sole involvement with the lew, 
OF this group of ten photos, she selected two 
she scté, resembled her cssatlant - the single shot of the App- 
tose yor his ED and @ petr of shots of Harold 
(ea Dog) Cross (tr. 151 C vos in custody onether charges at the 
time of the assoul t.) Cver objection, the Court ruled that testimony as 
identificcetion was admissable, and allowed the complainant to 
mote or. in-Court identification of the appellant (tr. 95). As she looked 


at the photoes, she laid each face down (tr. 201); the names were on 


the becks of the pictures. 


having been notified that the police wanted to talk 


to him, reported tc the Sex Squad Office, where Sgt. Rinaldo executed 
= werre:t for his arrest. The Complainant was called dow, having been 
edviseé that Thompson had surrendered end was in custody. There, the 
Appellant wes direc ted to make certain statements, while out of the 
complainant?s view. Although the complainant identified his voice, the 


Court ruled that the method used was too suggestive, and suppressed this 


inquired whether 2 line-up was held, this identification would be ad~ 
mitte@ into ‘evidence (Tr. 56, 169-72). A line-up was not, in fact held, 
because the ‘Appellant when advised of the charge against him told the 
arresting officer that he had met the complainant on a prior oecaston, 


at which point it was felt that a line-up would serve no useful purpose. 
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The complainant at first dented a prior meeting, and at|no time indicated 


that she recognized “Johnnie” from the prior encounter. 

At the conclusion of the case for the prosecution, the Court 
entered a judgment of acquittal on the charge of housebreaking while 
armed (the evidence indicated that the. knife used was found inside the 
apartment), but denied motions based on lack of corroboration of the 
rape itself, and of the identity of the assailant (tr. 260-82). 

At the time of the Appellant?s prea iminary hearing, his then 
Court appointed counsel, upon being advised of his vheneadouts at the 


| 
time of the crime, initiated an invesgitation, which resul ted in a report 


verifying his alibi. These witnesses, and the Appellant gave testimony 


in the nature of an alibi; and tin addition, evidence was admitted that 

confirmed Appellant’s contention that some weeks defore this offense he 

had his wallet, containing a number of pay-slips et ther lest or stolen. 

Post Office records confirmed the fact that the wallet with some of its 
| 


contents, was returned to Appellant by mail. Evidence! was also introduced 


| . 
that the Appellant had applied for a new Griver’s license, upon the loss 


! 
of his wallet, sometime in mid-January. | 
| 


In rebuttal, and over objection, the prosecution was allowed to 
introduce into evidence testimony concerning a phone call allegedly 
received from a man calling himself John Thompson (the witness could Ae 
identify the votce as being that of Appellant), as welll as some verbal 
statements allegedly made by the Appellant, while he was in custody, yith- 


out counsel, and before his presentment to a committing magistrate. 
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ears imprisonment. An appeal 


STATUTES, RULES AND TREATIES 


CONSTITUTION OF THE UNITED STATES, Amendment VI: “In all criminal pro- 
the accused shall enjoy the right... to have the Assistance 


e? for his defence.“ 
DISTRICT 9: MB. BD. 987 Ed., 1969 Suppe: 


Title 22, Sec. 1302(a): ‘Whoever shall, either in the nighttime or in 
the daytime, break ang enter, or enter without breaking, any dwelling, 
or room used cs 2 sleeping apartment in any butlding, with intent to 
dreck and cerry avey any part thereof, or any fixture or other thing , 
ettached te om connected thereto or to commit any criminal offense, 
shell, if any person ts in any pert of such dwelling or sleeping apart- 
ment et the time of such breaxing, be guilty of burglary in the first 
degree, Zurgicery in the first degree shall be punished by imprisonment 
for net less thar Jive years nor mre than thirty years.” a 
2: “If any person shall commit a crime of violence 
Columbic when armed with or having readily available 


tye e CONSENS WEEDON, Re may tn cddi tion to the punishment provided 
» 


Jor the crime imprisonment for ar indeterminate number of 
years up to lt termined by the Court.” 


Pitle 22, Sectton 2 Afhoever has carnal knowledge of a female Sorci=- 
bly ond against her will...shall be imprisoned for not more than thirty 
years.’ 


Title 22, Section 502: ‘“Zvery person convicted of an assault with intent 
to commit mayhem, or of an assault witha dangerous weapon, shall be 
setnenced ti imprisonment for not more than. ten years.” 


Federal Rules of Criminal Procedure, mle 5: (a) “an officer making an 
arrest under @ warrant issued upon a complaint or any person making an 
arrest without a warrant shall take the arrested person without unnece- 
ssary delay before the nearest avatlable commissioner...” : 

(b) The corskissioner shall inform the defendant of the complaint 
against him and of any affidavit filed therevt th, of his right to retain 
counsel, or his right to request the assignment of counsel if he ts 
unable to obtain counsel, and of hts right to have a preliminary exami- 
nations He shall alse inform the defendant that he ts not required to 
make a'statement and that any statement made by him may be used against 
him" 


STATEMENT OF POINTS 
a 
(a) In light of the complainant’s testimony that she took a 
douche before making any complaint, the time dealy in making the com- 
| 
plaint, the lack of any other physical injury, although the medical report 
reflected intercourse some time during the preceding two or three days; 
Appellant contends that there was not suffictant corroboration of the 
rape itself, and the denial of a judgment of acquittal on that ground 
was timpropere 
(b) In view of the complainant's original statement that she 
could hardly see her assatlant, her choosing pictures of too very 
dissimilar men as her alternate choices, and overlooking the second pic- 
ture of the Appellant, her failure to recall her meeting ui th the 
Appellant on an earlier occasion, Appellant contends there was insuff- 
ietent corroboration of identity, and the denial of a judgment of ac- 
guittal on that ground was improper. 
It 
Appellant contends that the admission of any tdentification 
testimony was the complainant was improper, since there es no line-up 
conducted, there was a one to one confrontation at the sez Squad Office 


while Appellant was without counsel, and there is some confusion as to 


when, tf ever, complainant ever made a final choice of pietures from a 


group which, tt was contended, was not fairly assembled. | 


III 

| 

Appellant contends that the admission of any statements which 
| 
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vere allegedly made iy Aim Ale he wos im custedy vas Rot propen, stnce 
t wes not clearly cemonstret rome of igently watved the 


promptly presented 


required some form of independent corrob=— 
of sexual assault. This corroboration may 
eint, evidences of physical vtolence 
tercourse would appear to be of ltttle 
Here, the prosecution relied on a 
her uncle, not to the police, and not until after she 
unusual calm and presence of mind, taken a douche; on 
presence of sperm: ard on a scream heard by a neighbor, who was not 
to seex assistance. Appellant contends this was not 
stand against a timely motion for judgment of acquit ttal. 
Complainant dented every having seen John Thompson well 
enough. to ? nt n Taxing her testimony at face value, he 
would seem to stand in the same posttion as the defendant in Franklin: 


that is, as a stranger t. Juxtaposing her testimony about 


the lack of light (al though the light got better each time she told her 


story), and her admisston that she had picked two photos as possibles, 
the corroboration of tdenttfication would not seem to be sufficient. It 
ig true that = pay sltp which almost certatnly belonged to the Appellant 


was found under the bed later; however, Appellant suggest that its presence 


wos net disposttive either, in view of the olear ovid 
| 
his wallet containing several similar pay-sltps (the one recovered pre- 


dated the loss of the wallet.) 


II 
| 
Appellant contends that the admisston of any identification 


testimony by complainant was improper, since there was no line-up con- 


| 
ducted; that this error was compounded bythe ruling of the| Court that if 
| 


counsel inquired as to a lack of line-up, the clearly inadmissable voice 


identification would be admitted into evidence in rebutt ' The Sex 


Squad confrontation was made on a wholly one to one basis, without counsel 
| 


present. The record does not reflect that the Appellant had been sctis- 
factorily advised of his rights, and had intelligently waived ther 


III 


Appellant contends that the admission of certain statements 
allegedly made by him while he was incustody was not proper: the phone 
statements, because he was not clearly identified cs having made them, and 
the in-custody statements because of the Satlure to pemmrate a clear 


warning and intelligent waiver. 


y motion for a judg- 


complainant as 


his jurisdiction that 


~ aA wT5 - > - y - 
OPPreScraztor omplicinant’s testim 


my, both as to the act itself and 


ts essential in all sex cases (Thomas v. US. 


> 
/ 


P,2d 192 (1967); Pranklin ve. U.Se, 117 UeSe 


77 UeS. App. DeC. 14, 


there ig a relative lack of a@ prompt complaint - the com 


plaincns tock a before she called anyone, and for some reason, the 


for more than an hour after the alleged assault. 


tercourse 


sometime with the preceding 24-72 hours, and a neighbor 
testified that she he ard e screan, although she was not suffictently 


investigate or summon help. The lack of physical 
the fact that the assault was accomplished 
if there were one, by use of a knife. 


Appellant submits that the complatnant’s concern with getting 


pregnant (she had one tllegitimate child at the time) may give some motive 
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for posetbly faletfying a report of a semua] aseqlt. Certcinly, her 
behavior following the episode would lend some credence t 
posstbility. 

(b) The Court erred in failing to grant c timely motion fora 
Judgment of acquittal on the grounds that the complainant ?s testimony as 
to the identity of her assailant was insufficiently corroborated. 


With respect to this point, Appellant desires the Court 
| 
read pp. 75-84, 119, 177-82. 

This Court and expressed its concern with the Jact that a very 


grave danger in cases of this sort is that of mis-identification, whether 


through fabrication or honest error (Franklin v. U.S., supra, P. 11, and 
| 


Thomas Ve UeSe, Supra, pe 11). 
The circumstances of this case are unusual in this regard. At 
the time of her original statement, the complainant said tt was so dark 
that she could see very little (tr. 119); she amended tres statement each 
time she testified so that the room got lighter and lighter. In ves un- 
disputed that she had met the Appellant upon a prior occasion, al though 
the extent of her opportunity to observe him was tn dispute. Hovever, at 
the time of Appellant’s surrender to the police, he did recognize the 
complainant, and recall the circumstances under which they had met. The 
complainant professed not to have recognized the Appellant tn that con- 
text. Because of the Appellant’s recognition of the complainant, the 
officer who “was not satisfied that she was telling the entire truth” 


(tr. 80), did not have a line-up but merely a one to one confrontation 


(this followed the one to one voice procedure). Since the complainant 
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Gt the time she tome te Headqucrtere thet John Thompson wags tn custody, 
and were ruled tnad- 
face to face confrontation 


mnant?s earlier picture t entification, and allow 


large extent on the presence of a 
the defendant, which wes found in 
this connection, however, the defen- 

(Appeziant) offered substantially corroborated testimony that he had 
his vellet} which contained c mumber of such slips, some weerxs be- 
the date of the payslip preceded the date of the loss. 
the entire circumstances of the identification would 
the validity of the complaint’s identification ts 


and insufficiently corroborated, and Appellant sub- 


e mission of any identification 
testimony & } the circumstances under which the 
Appellant and complainant confronted each other. 

With respect to this potnt, Appellant desires the Court to 
PeGd Dp. 75-24; 90-94; 177-78; S19. 


Having been advised that the police wished to interview him, 


the Appellant reported office of the Sex Squad, at Poltce Head= 


quarters, : Rinaldo, who had a warrant for him, placed him under 


“15 


| 

' 

| 
arrest, and at eame point advised him of his rights. (This| was the subd- 
ject of a strenuous objection by counsel: Appellant is a aia slow, 
poorly educated laborer and truck driver, with virtually no prior involve- 
ment with the law; Sgt. Rinaldo’s delivery is of the machine-gun variety; 
when he was asked to read the rights card to the jury, the court inter- 
vened, admonishing him to read tt “slowly? (tr. 519), unten of course 
destroyed the point counsel was trying to maxe, ) 


Sgt. Rinaldo conducted a voice identification vhich the Court 


ruled was so suggestive as to be inadmissable. There was no line-up, as 
the Appellant had advised the Sgt. that he knew the complainant jrom 
meeting her at her baby sitter’s. However, the Court raled that counsel 
could not inquire about a line-up without opening the door to the admisston 
of the voice identification testimony. All of the confrontation occurred 
without any counsel present, and before the Appeliant was presented to any 


committing magistrate. i 


i 
The Supreme Court has cleariy spelled out the lini tations on 
| 


any confrontation or interrogation without counsel being present. (The 

date of the alleged crime was February 1, 1968; post-Waede,| Miranda, etc.) 
In UsS. v. Wade, 388 U.S. 218 (1967), the issue wes a Tinerup held with- 
out notice to, and out of the presence of counsel. The Court, at p. 228 
said: “But the confrontation compelled by the State between the accused 
and the victim or witnesses to a crime to elictt identification evidence, 


is peculiarly riddled wt th innumerable dangers and variable factors which 


might sertously, even cructally, derogate from a fair trial. The vagaries 


the amals af criminal 


tion... A mayor factor 


comtrtin ting 


that there ts a grave poten- 
tn the pre-trial line-up, which 
trial, and since the presence 
a meaningful confrontation 
t yor Wede the post-indictment 
cution, et which he wes as much 


itself... counsel’s presence should 


absent an intelligent 


the following year, Clemons v. UeSe, 208 Feld 


thet “Whenever the prosecution proposes 7 
part of its case, the defendant is 
circumstances of any pre=trial identification. If 
Court feels the 6th Amendment right to counsel 
ution may not, under the per se 


me Court in Gilbert}, offer such 


he tdenttfication testimony was Surther 
exacerbated by the C mauling that the defense could not bring out a 


lack of line-up vith the officer’s explanation, without opening the 
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door wide for the admisston of the votce tdentiftcati on. | It would seem 


| 
that the voice identification, having been ruled unduly suggestive, woul 


be inadmissable under any circumstances. The ippellant ¢ ntends that: this 
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ruling, and the handicap thereby placed upon counsel, vere totally impro- 
per, and damaging in the over-all context of the Appellant's case, wrichk 
relied largely, as was necessary under the facts, on th erecument that 
the complainant‘s identification was erroneous. | 
The matter of intelligent waiver of counsel vill] be discussed 
in more detail in the Argument which immediately follows this One. 
Appellant requests the Court to consider that discussion in connection 


| 
with this tissue as well, since the matter of counsel applies equally to 


the issues of in-custody confrontation, and in-custody statements. 


IIT 
Appellant contends that the admission of any statements made by 
him while in police custody was not proper, since there acs no showing 
of an intelligent waiver by him of his right to counsel dna/or to remain 
stlent; nor does tt appear that he was promptly presented to a magistrate. 
Yith respect to this point, the Appellant desires that the 


Court read pp. 92, 330-540; 519; 552-53. | 


| 
The factual situation here is much the same asin the preceding 


Argument: a surrender to police custody; a varning which may or may not 


have been understood by Appellant; the admission into evidence, over ob- 
Jection, of certain statements allegedly made by Appellant under ques= 
| 


ttoning (tr. 77), while he was in custody, and before he was presented to 


having to do with the admisston 
custody, dut without coun- 
Court satd, at pp. 
be subjected to 
unequivocal terms 
‘The circumstances 
quickly to over-bear 
his interrogatorSees. 
e-stated varning handled by those who L interrogation 
end among those who must lack knowledge of 


cussion conmtimes, pointing out that a man in 


sere disadvantage for many reasons — psychological, 


the interrogation continues without the 


presence of a attorney, and c statement ts taken, a heavy burden rests on 


the Government to demons? hat the defendant knowingly and intellt- 
a his privilege against sel f-incrimination and his right to 
retained or appointed counsel. * 
The Court retterated this principle in ruling out a confession 
made by a suspect in custody who had refused counsel (Greenwald Vv. Wisc. 
519 (1968). ) 


Appellant respectfully says that the record in this case does 


not reflect that the Government carried its ‘heavy burdeniof showing that 
he intelligently and knowingly waived his privileges to counsel and to 


remain stlent. On the contrary, the entire pre-arraignment process was 


not conducive to any form of fair play. The Sgte requested the complainant 


to come to the Sex Squad, and advised her that John Thompson, for whom 


| 
she mew there was a warrant, was in custody. He set up aj one to one 
| 


voice confrontation, which was ruled unduly suggestive. when the Appell- 


| 
ant advised the Sgt. that he knew the complainant, there ucs then a one to 


one face to face confrontation. (This is more than ordingrily damaging 
when the ctrcumstances of the picture identtfication cre recalled: the 
complainant was shown 10 pictures, including two of the defendant; only 
three were of men who appeared to be of comparable age (th. 280); of those 
10, she chose two; one of Appellant, and one of another persone ) 

The statements allegedly made by the Appellant guring the post- 
arrest, pre-arratgnment were admitted by the Court, over objection, for 
impeachment purposes. This followed testimony, objected t0, by another 


officer who received a phone call the night before from someone calling 


| 
himself John Thompson. However, this officer had never talked to the 
1p. 2 


Appellant herein, and could not identify his voice as being that of bis 
caller. Thus, Appellant contends, error built upon error. The admission 
of testimony about the phone call, during the course of which the caller 
is alleged to have said he was in Baltimore at the critical time (his 


numerous witnesses and he himself all placed him in DeCo! that night) was 


| 
bad enough, when the caller could not be certainly identified (tr. 501-45 


c 


§ c 


10: 513 
to testify that the Appellant allegedly admitted that he 
his whereabouts to the officer receiving the call. 


This problem is further complicated by the fact 


3). But then, over objection the arresting officer was permitted 


| 
had lied abaut 
| 
| 


that tt d 


not appear that the Appellant was promptly presented to the Magistrate. 


He was certainly in custody for a period of from 1:15 p.m, until well 


| 
after 3 pom, and it does not appear that this was necessary for usual 


booking procedures. On thecontrary, the period was used 


and for the objectionable confrontations. Accordingly; t 


for interrogation 


he 
* 


appears that 


not only his rights as discussed above, but his rights under Mallory UV. 


UsSe, 354 US. 449 (1956) were violated. 


Accordingly, the Appellant respectfully scys that neither the 


identification nor the statements allegedly made by him 
should have deen admitted, and that as a result of these 
convictions should be set aside, and the case remanded wt 


instructions. 
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